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BACKGROUND :

On Cctober 22, 1999, petitioner Jean Patrick Mchel, acting
pro se, comrenced this action by filing a docunent denom nat ed
“Motion for bond/relief under 28 U S. C. [8] 2241.” Mchel is a
native and citizen of Haiti who is currently a detai nee of the
| mm gration and Naturalization Service (INS). He is subject to a
final order of deportation issued Decenmber 3, 1997, but INS has
not been able to effectuate the deportation, apparently due to
sl ow action on the part of Haiti. Succinctly stated, M chel
seeks rel ease on bond pending his renoval.

Before the court is the report and recommendati on of U. S
Magi strate Judge Thonas M Blewi tt, which recommends that the

petition be denied.

DISCUSSION:

I. STANDARD

A district court is required to review de novo those

portions of a magistrate judge's report to which objections are




made. Conmonwealth of Penna. v. United States, 581 F. Supp.

1238, 1239 (M D. Pa. 1984); 28 U.S.C. § 636(b)(1). Wen no
objections are filed to the report of a magistrate judge, a court
has discretion to review that report as it deens appropriate. A
magi strate judge's finding or ruling on a notion or issue
properly beconmes the holding of the court unless objections are

filed. Thomas v. Arn, 474 U.S. 140 (1985). However, the

district court may not grant a notion for summary judgnent, Fed.
R GCv. P. 56, or a notion to dism ss under Fed. R Cv. P.
12(b) (6) solely because the notion is unopposed; such notions are

subject to review for nerit. Stackhouse v. Mazurkiew cz, 951

F.2d 29, 30 (3d Gr. 1991); Anchorage Associates v. Virgin

| sl ands Board of Tax Review, 922 F.2d 168, 174 (3d G r. 1990).

M chel has filed objections to the report and recomendati on

whi ch we revi ew de novo.

IT. STATEMENT OF FACTS AND PROCEDURAL HISTORY

Mchel is a native and citizen of Haiti who entered the
United States on Septenber 11, 1971, as a | awful permanent
resident. In October, 1997, INS issued an order to show cause
all eging that M chel had been convicted twice in 1994 of crim nal
possessi on of stolen property, and was therefore renovabl e under
8 US.C 8§ 1227(a)(2)(A)(ii). An immgration judge found M chel
removabl e, a deci sion upheld by the Board of |Inmgration Appeal s
(BIA) on Cctober 27, 1998. However, the Court of Appeals for the
Second Circuit issued a stay of renoval during the pendency of an
appeal to that court. The Second Circuit has since affirmed the

final order of renoval and lifted the stay. Mchel v. I.N S,
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206 F.3d 253 (2d Cir. 2000). See also 8 U.S.C. § 1229b(c)(6).
The renoval is based on Mchel’s two convictions for crines of
nmoral turpitude.

Wil e the appeal was pending, Mchel requested rel ease on a
$15, 000. 00 bond. The District Director in New York denied the
request and notified Mchel that he had the right to appeal to
the BIA. No appeal fromthe denial was filed.

Oiginally, Mchel was released on bail by an inmgration
officer. However, the inmm gration judge revoked bail, stating
that M chel was ineligible. Mchel has remained in custody while
INS attenpts to effect his deportation to Haiti. Although Haiti
accepts deportees fromthe United States, the process is slow

G ven the above recitation, the issues before this court are
limted. Mchel is not one of those aliens subject to renoval
whose native country will not accept him so that he is not
likely to be subject to pernanent detention. Also, there is no
guestion regarding deportability, as any such question is
answered by the Second Circuit’s affirnmance of the order of
removal . Further, Mchel may not petition for a waiver of
deportati on because he previously has received such a waiver.

206 F.3d at 257. The sole question is whether a resident alien
who is subject to renoval for commtting crinmes of nora

turpitude has the right to be rel eased on bond because his native
country noves slowy to accept him As recited by the magistrate
judge, Mchel has stated the issue as whether the failure to

rel ease himfromcustody on bond after the expiration of the 90-

day renoval period violated his right to due process. Report and




Reconmmendation at 3 (quoting Petitioner’s Amended Reply to

Respondent’s Brief at 1).

ITI. JURISDICTION

As a prelimnary nmatter, we note that INS argued before the
magi strate judge that the court |acked jurisdiction over the
deni al of bond pursuant to 8 U . S.C. § 1226(e). The undersigned
judge so held in Jacques v. Reno, 73 F. Supp. 2d 477 (MD. Pa.

1999). In Chi Thon Ngo v. I.N. S, 192 F.3d 390 (3d Gr. 1999),

our Court of Appeals held, though w thout analysis, that the
district court had jurisdiction over a petition for a wit of

habeas corpus under § 2241. |d. at 393 (citing Sandoval v. Reno,

166 F.3d 225, 237-238 (3d Cir. 1999); DeSousa v. Reno, 190 F.3d

175, 182 (3d Gir. 1999)).

The petitioner in Chi Thon Ngo was an excludabl e alien who
was subjected to exclusion proceedings for lack of a valid
i mm grant visa and for conviction of crinmes of noral turpitude
and aggravated felonies. 1d. at 392. He clainmed to be eligible
for rel ease because his country of origin would not accept him
Id. at 393. The statutory provision on which we relied in
Jacques, 8§ 1226(e), also would apply to proceedi ngs involving a

petitioner like that in Chi Thon Ngo. It follows, then, that the

Third Crcuit necessarily has abrogated Jacques to the extent we
found that our jurisdiction to entertain a petition for a wit of

habeas corpus had been repeal ed by § 1226(e).*

1We noted in Jacques that our analysis mght be in conflict with

that applied in cases decided by the Third Crcuit, which in turn

we felt were in conflict with Reno v. Anerican-Arab Anti -
(continued. . .)




We turn, then, to the nerits of the petition.

IV. RELEASE ON BOND

As noted, Mchel clainms to be entitled to rel ease on bond or
under an order of supervision because the 90-day period for
removal has expired. The claimis asserted as arising under the
Due Process C ause of the Fifth Arendnent.

Once an alien is ordered “renoved,” INS* is afforded a 90-
day period in which to effect renoval. 8 U S.C. § 1231(a)(1)(A).
The alien is subject to detention during the renoval period.

Sec. 1231(a)(2). After expiration of the 90-day period, the
alien may be rel eased under specified conditions. Sec.
1231(a)(3). Wiile aliens such as Mchel who are deportabl e under
§ 1227(a)(2)(A) (ii) must be detained pending a final order of
renoval, 8 U S.C. 8§ 1226(c)(1)(B), inadm ssible aliens, aliens
renovabl e under 8 U . S.C. 8§ 1227(a)(1)(O, (a)(2), or (a)(4), and
aliens determined to be a risk to the community or unlikely to
conply with the renoval order may be detained after expiration of

the 90-day period. Sec. 1231(a)(6). See also 8 C.F.R 8§ 241.1

1(...continued)

Discrimnation Conmttee, 525 U. S. 471 (1999). However, the
Third Crcuit precedent was distinguishable, and we therefore
were able to resolve Jacques so as to avoid any conflict with
Third Circuit decisions. Jacques at 481-482. |In DeSousa, the
Third Circuit read Anerican-Arab far nore narrowWy than we did in
Jacques. W do not believe that we have any further authority to
read Anerican-Arab as we see fit, but nmust do so in |light of
DeSousa. See also Liang v. I.N.S., 206 F.3d 308 (3d G r. 2000).

2Al t hough the governing statutes refer to the authority and
duties of the Attorney General, responsibility for immgration
matters has been delegated to INS, and so we refer to INS for
present purposes. Also, we refer to the codified version of the
statutes for ease of reference and reading.
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et seq. (regulations governing post-hearing detention and
removal , including continued detention and conditions of
rel ease).

M chel argues, however, that this statutory | anguage
violates his right to substantive due process because it requires
that he be kept in prolonged detention, i.e. deprives himof his
fundanmental right to |iberty, without an adequate governnenta
interest justifying the intrusion. The basic di sagreenent
between the parties is the extent to which Mchel’s asserted
liberty interest is cognizabl e under the substantive conponent of
t he Due Process O ause.

This disagreenent also is reflected in opinions by judges of

this court on which the parties rely. In Sonbat Map Kay v. Reno,

94 F. Supp. 2d 546 (M D. Pa. 2000), Judge Ranbo found that a
deportabl e alien whose country of origin would not accept himwas
entitled to rel ease on conditions. Judge Cal dwell disagreed,
finding that periodic review of an alien’s continued detention

satisfied the Due Process Cl ause. Cuesta Martinez v. I.N.S., 97

F. Supp. 2d 647 (M D. Pa. 2000). W begin with some of the case
| aw | eading to those decisions, as well as opinions issued
thereafter which put the decisions into context.

(A) Other Authority

In Chi Thon Ngo, the petitioner was a native of Viet Nam who
was paroled into the United States in 1982. He was convicted in
state court for firearm possession and for attenpted robbery in
unrel ated events. He was ordered to be deported in 1995 because
he | acked a valid visa, he commtted a crine involving noral
turpitude, and he conmtted two crinmes for which the sentences
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i nposed were greater than five years. Inportant in the analysis
was the fact that the petitioner was paroled into the country,
meani ng that he had not been admtted formally and was consi dered
to have the status of an applicant for adm ssion, despite his

| engthy residence in the United States. 1d. at 392 and n. 1.

The petitioner clained that Viet Namis refusal to take him
back neant that he was subject to virtually indefinite detention.
Id. at 392-393. The Third Grcuit first reviewed the applicable
provi sions of the Immgration and Nationality Act, both before
and after amendnent through the Antiterrorismand Effective Death
Penalty Act of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat. 1214,
and the Illegal Immgration Reformand | mm grant Responsibility
Act of 1996 (II1RIRA), Pub. L. No. 104-208, 110 Stat. 3009.
Because both versions of the statutes granted INS the authority
to detain or release on conditions, there was no need to
det erm ne which version applied. [d. at 394-395.

There are conflicting constitutional and policy
considerations at issue in that Congress has attenpted to
insulate the national community from potentially dangerous
crimnal aliens, and aliens rel eased from custody have a great
potential to abscond, but those aliens have due process rights.
Id. at 395. The problemwas to find a way of satisfying these
conflicting interests.

The Third Grcuit first noted that the exclusion of aliens
is a mtter generally for the political branches and that, in
many i nstances, the exercise of the power over naturalization and
i mm gration woul d be unacceptable if applied to citizens. 1d. at
395-396. Still, an alien is a “person” entitled to substantive
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due process protection and, in some circunstances, procedural due
process. 1d. at 396. The Third Crcuit then reviewed a nunber
of cases involving the detention of excludable aliens in which
courts found no substantive due process violation. The one
exception was a case deci ded before INS pronul gated regul ati ons
relating to periodic parole review for Mariel Cubans. Also, one
case involved a deportable alien whose continuing detention was
uphel d, subject to the sane regulations. 1d. at 396-397. The
Third Crcuit summari zed these hol dings as foll ows:
...[Tlhere is no constitutional inpedinent to the indefinite
detention of an alien with a crimnal record under a final
order of exclusion, deportation, or renoval if (1) there is
a possibility of his eventual departure; (2) there are
adequat e and reasonabl e provisions for the grant of parole;
and (3) detention is necessary to prevent a risk of flight
or athreat to the community.
Id. at 397.
Therefore, while recognizing that the “entry fiction” is
precisely that, a fiction, and that detention indeed is
tant amount to puni shnent, the Third Crcuit concluded that
continued detention for |lengthy periods was perm ssible as |ong
as adequate provisions for parole are available. [d. at 397-398.
Its holding was limted to excludable aliens, with no views
expressed on the applicability of the same principles in cases
i nvol ving deportable aliens. [d. at 398 n. 7. Because the
regul ati ons governing parole review for the Mariel Cubans
satisfied the Due Process Clause if applied properly, and
negoti ati ons were underway with Viet Nam (so that detention could
not be said to be permanent), INS was given 30 days to conduct

the necessary parole review or the petitioner would be rel eased.

Id. at 398-399.




For present purposes, the upshot of Chi Thon Ngo is that, at

| east as applies to excludable aliens, prolonged detention does
not violate due process as long as the type of review described
therein is provided. The question becomes whether the sane
principle will apply to deportable aliens.

One of the cases cited by Judge Ranbo in Sonmbat Map Kay is

Bi nh Phan v. Reno, 56 F. Supp. 2d 1149 (WD. Wash. 1999) (en

banc).® In that case, the five judges of the Western District of
Washi ngton sat en banc to review five “lead cases” so that they
woul d have a common framework for anal yzing due process clains in
a large nunber of immgration cases then pending. 1d. at 1151.
I n an opinion by Chief Judge Coughenour, the court first revi ewed
the statutory and regulatory franmework, determned that it had
jurisdiction under 8 2241, and rejected a governnent argunent
that adm nistrative exhaustion was required before the court
should entertain the clains. 1d. at 1151-1153. |t then turned
to the petitioners’ due process argunents.

Initially, the court noted that all aliens have |iberty
interests under the Fifth Amendnment, but that excludable aliens

are limted in that interest to the procedure explicitly

3ln KimHo Ma v. Reno, 208 F.3d 815 (9'" Cir. 2000), the Court of
Appeals for the Ninth Crcuit conducted a statutory analysis and
determ ned that INS | acks authority to detain an alien beyond the
90-day renoval period if the alien cannot be returned to his or
her native | and due to the absence of a repatriation agreenent.
Ma was one of the cases consolidated for en banc review in Binh
Phan, and has been consolidated with Zadvydas v. Underdown
(discussed later in this opinion) for review by the Suprene Court
on certiorari. For present purposes, then, Binh Phan has been
abrogated and Ma represents the law of the Ninth Crcuit. The
reasoni ng of Binh Phan, however, has been adopted by a nunber of
district courts and it remains an inportant opinion. See Cuesta
Martinez at 650 (collecting cases). It is for this reason that
we undertake our exam nation of Binh Phan.
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aut hori zed by Congress due to the entry fiction. 1d. at 1153-
1154. However, because lawfully admtted aliens develop ties
that go with permanent residence, their constitutional status
changes, and they are entitled to greater protection under the
Due Process Clause. 1d. at 1154. See also id. at 1154 n. 6
(referring to the foregoing principle as the “assim |l ation
doctrine”).

Havi ng noted that the first question in substantive due
process analysis is a careful description of the asserted right,
the court rejected the governnent’s description of the right as
the right to be released into the United States pending renoval .
Rat her, the right is the fundanmental interest in liberty
generally. 1d. at 1154. Because the described right is
fundanmental , the questioned government action is subject to
“strict scrutiny,” nmeaning that “a deprivation will conport with
due process only if it is narromy tailored to serve a conpelling
government interest.” |d. at 1154-1155 (citation omtted).

Applying this standard, the court |ooked at the asserted
government goals in detaining deportable crimnal aliens and
whet her the detention is excessive in light of those goals. It
al so exam ned the goals in the context of the governnent’s (or at
| east the political branches’) usual plenary authority over
immgration matters. It rejected a nore deferential standard
because there was no need to extend such deference beyond the
deportation order, as the governnental interests asserted
(prevention of flight and protection of the public) are donestic,
and not foreign policy, matters. |d. at 1155. The court
concl uded that, bal anced against the likelihood that the
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government woul d effectuate renoval and the dangerousness of the
i ndi vidual alien, the detention of an alien did not conport with
substantive due process when there is no realistic chance that
the alien will be renpved. 1d. at 1155-1156.

D anetrically opposed to Binh Phan is Zadvydas v. Underdown,

185 F.3d 279 (5'" Cir. 1999), reh’g en banc denied, cert. granted,

No. 99-7791, 2000 WL 38879 (Cct. 10, 2000). The petitioner in
that case had a conplicated history relating to his country of

ori gin because his parents were “di splaced persons” in Germany in
the aftermath of World War 11. Both parents were from
historically disputed territory which, at various tinmes, was

i ndependent Lithuania, territory of Nazi Gernmany, or part of the
Soviet enpire. In addition, Germany requires birth of Gernman

bl ood for citizenship, as opposed to birth on its territory (as
woul d apply in the United States). The conplications arising
fromthis parentage prevented easy resol ution of the problem of
finding a country willing to accept the petitioner after renoval
fromthe United States. 1In addition, the Dom nican Republic, the
country of origin of the petitioner’s wife, did not respond to
inquiry fromINS. Regardless, the petitioner had been admtted
lawfully to the United States but had conmmtted of fenses which
left himsubject to a final order of deportation. He was
detained by INS as a flight risk. [1d. at 283-284.

The Fifth Crcuit also reviewed the statutory and regul atory
context of the petition and found jurisdiction. 1d. at 285-288.
It then reviewed precedent concerning the sovereign' s power to
control immgration matters, describing this power as
“essentially plenary.” 1d. at 288-289. Wile aliens have rights
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as “persons” for purposes of the Fifth Arendnent, those rights
are limted by the sovereign’s plenary powers. Thus, while an
illegal alien cannot be sentenced to hard | abor w thout due

process, id. at 289 (citing Wong Wng v. United States, 163 U S.

228 (1896)), the constitutional rights of aliens nmay be
restricted when they conflict with the sovereign's plenary power.

Id. (citing, inter alia, Kleindienst v. Mandel, 408 U. S. 753

(1972)(citizens had First Amendnent interest in listening to
communi st agitator, but governnment coul d exclude agitator; by
inplication, agitator’s interest in speech did not outweigh
pl enary power)).

The Fifth Grcuit then distingui shed Wong Wng, in which the
alien was sunmmarily punished to a year at hard | abor and
thereafter to renoval fromthe United States. The Suprenme Court
itself noted in that opinion that detention pendi ng deportation
is not the same as detention as punishnment for being illegally
present in this country because the fornmer is necessary to the
deportation proceedi ngs. Zadvydas at 289 (quoting Wng Wng at
980; renoval proceedings “would be in vain” if the alien could
not be det ai ned).

The Fifth Circuit then restated the principle that
excl udabl e aliens could be detained for an indefinite period of
time pending renoval, citing its prior holding in a case

involving Mariel Cubans. 1d. at 290 (citing Gsbert v. U S.

Attorney General, 988 F.2d 1437 (5'" Cr. 1993)). It rejected the
petitioner’s argunment that, as a deportable alien, he had greater
substantive rights than an excludable alien. The difference in
rights applies to the procedural protections applicable to the
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deci sion to deport, as conpared to the decision to exclude, and
does not affect substantive rights once there has been a deci sion
to deport or exclude. |d.

Next, the court engaged in an anal ysis of whether the
petitioner’s detention in fact could be considered permanent, and
determned that it could not, at |east not until potenti al
avenues for finding a country which would accept himwere
exhausted. 1d. at 291-294. It then returned to the question of
a deportable alien’s substantive rights.

Wth respect to excludable aliens, when they seek to enter
this country, they are requesting a privilege rather than
asserting a right. Exclusion therefore is not a deprivation of
rights but a denial of a privilege, which, in conmbination with
the deference due in immgration matters, neans that the decision
is not subject to procedural limtations. Moreover, nost
substantive rights are constrained by the government’s need to
control immgration. [d. at 294. To the extent that substantive
rights are infringed in a manner unconnected to the inmgration
power, an excludable alien may assert such rights. This would
include the right to be free frommalicious infliction of cruel
treatment. |d. at 295.

In contrast, resident aliens are entitled to procedural due
process prior to removal. This right arises fromtheir continued
presence in the country and the ties that naturally arise
therefrom Still, the plenary power is not extinguished, and the
fact that the standard for evaluating the procedures used is
| oner than woul d be applied in the case of a citizen denonstrates
the continued viability of the plenary power. 1d. (also
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collecting cases). Nothing in the case | aw revi ewed, however,
indicated that a deportable alien has greater substantive rights
t han excl udabl e aliens when the right asserted and the governnent
interest asserted are the sane. 1d.
In the circunstances presented here, the national
interest in effectuating deportation is identical regardless
of whether the alien was once resident or excludable. Wen
a fornmer resident alien is—with the adequate and
unchal | enged procedural due process to which his assertion
of aright toremainin this country entitles him—tinally
ordered deported, the decision has irrevocably been nmade to
expel himfromthe national community. Nothing remains but
to effectuate this decision. The need to expel such an
alien is identical, froma national sovereignty perspective,
to the need to renove an excl udabl e alien who has been
finally and properly ordered returned to his country of
origin. ... \Wether the party to be deported is an
excludable or a fornmer resident, the United States has
properly made its decision and earnestly w shes—+f for no
ot her reason than to save the cost of detenti on—to deport
the detainee. And deportation itself is not punishnent.
Id. at 296 (citations omtted).

The Fifth Circuit continued by pointing out that the fact
t hat deportation cannot be effected i mediately is not a ground
for distinguishing between deportabl e and excludable aliens. 1In
both instances, the governnment’s interest is in preventing crinmes
agai nst the popul ace and preventing flight which would defeat the
deportation decision. The court enphasized that society nust
tolerate levels of recidivismfromcitizens but need not be so
generous to non-citizens. Also, the legitinmacy of the
government’s concern about flight is reflected in the fact that
t he event has occurred with some frequency. [d. at 296-297. To
the extent that a resident alien has an interest greater than
that of an excludable alien, that interest is in the procedural

protections honored in maki ng the deportation decision, and that

14




di fference di sappears once the final decision is nade. |d. at
297.

For these reasons, the Fifth Grcuit concluded that INS
coul d detain deportable aliens subject to the same Iimtations
(good faith efforts to effect deportation, along with reasonabl e
parol e and periodic review procedures) as apply to the detention
of excludabl e aliens subject to prolonged detention. 1d. The
court specifically rejected the conclusions reached by the
Western District of Washington. [d. at 297 n. 20.

Even nore recently, the Tenth Crcuit addressed the sane

issues in Duy Dac Ho v. Greene, 204 F.3d 1045 (10" Cir. 2000).

The petitioners (two cases were consol i dated on appeal) were both
natives and citizens of Viet Nam who entered the United States
lawful Iy but were subjected to final orders of renoval for having
commtted aggravated felonies. [d. at 1048. The district court
granted petitions under 8§ 2241 after reading the governing
statutes as not authorizing continued detention and concl udi ng
that continued detention violated the petitioners’ substantive
due process rights. 1d. at 1049-150. For reasons not rel evant
to this discussion, the Tenth Crcuit concluded that it had
jurisdiction and that the statutes permtted indefinite
detention. [|d. at 1050-1057. In addressing the substantive due
process argunent, the court first noted that it was not bound by
a prior opinion in which the constitutional analysis was viewed
properly as dicta. 1d. at 1057.

The court next characterized the asserted right not as a
general right to be free of incarceration w thout a crimnal
trial, but as aright to be at large in the United States, the
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very right denied themby the final orders of renoval. The
rationale was that their petition in effect was a request to be
readmtted to the United States. [d. at 1058. Al though aliens
present in the United States are persons for purposes of the
Fifth Amendnent, the petitioners’ heightened constitutional
status was stripped by the final orders of deportation and they
stood as applicants for adm ssion, wth no greater expectations
than first-tine applicants. [d. at 1058-1059.

Addr essing the argunment of one petitioner who clained
greater rights as a forner |awful resident alien, the Tenth
Circuit relied on Zadvydas and found no distinction between
former resident aliens and excludable aliens. |1d. at 1059. It
t herefore concluded that the petitioners had no due process
right, substantive or procedural, of which they were deprived
t hrough the denial of “their application for entry,” and the
district court’s judgnent was reversed. [d. at 1060.

One judge dissented in Duy Dac Ho, essentially for the

reasons recited in Bi nh Phan. Duy Dac Ho at 1060-1063.

The final case to be taken into consideration is KimHo M
v. Reno, 208 F.3d 815 (9'" Cir. 2000). |In that case (an appeal of
one of the five |l ead cases in Binh Phan), the Ninth Grcuit
concluded that the Imm gration and Nationalization Act does not
confer authority on INS to detain indefinitely any alien subject
to renoval whose country of origin wll not permt repatriation
We believe that § 1231(a)(6) plainly allows detention where it
states that specified aliens “may be detai ned beyond the renoval

period...” Moreover, in Chi Thon Ngo (at 394-395), the Third

Circuit held that 8§ 1231(a) authorizes indefinite detention of
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excl udabl e aliens, and the sane provision applies to deportable
aliens. It follows that the Third Crcuit’s statutory anal ysis
directly contradicts KimHo Ma and the principles discussed
t herein cannot be said to be the law of this circuit. W
therefore address Kim Ho Ma no further.

It also should be noted that the Suprene Court has granted
petitions for certiorari in Zadvydas and Kim Ho Ma, and has
consol i dated the cases. Zadvydas v. Underdown, No. 99-7791, 2000

WL 38879 (CQct. 10, 2000). While further guidance on the issue
before us therefore appears forthcom ng, we do not defer
di sposition of the pending nmatter because we resolve it in favor
of INS. That is, we conclude that Mchel is subject to continued
detention with periodic review. In effect, the status quo is
mai nt ai ned thereby, a result which would not differ if we awaited
the Suprene Court’s disposition of Zadvydas. W therefore do not
do so.

(B) Opinions of Other Middle District Judges

As noted, in Sonbat Map Kay, Judge Ranbo concluded that the

detention of a deportable alien whose country of origin would not
accept himviolated his right to substantive due process. Her
reasoni ng essentially parallels that of Binh Phan. She began

with a review of the relevant statutes and regul ations, as well

as general substantive due process principles. Sonbat Map Kay at
548-549. She then rejected INS s position that the right at
i ssue was release into the national commnity, deciding instead
that the asserted right was to be free fromrestraint behind
bars. |d. at 549. Because the fundanmental right to |iberty was
at issue, strict scrutiny applies. 1d. at 549-550.
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Exami ning the interests at issue, Judge Ranbo agreed that
t he governnent asserted three legitimate regul atory purposes:
executing the petitioner’s renoval, preventing flight before
renoval , and preventing danger to the community. The latter two
derived solely fromthe first, but still could be considered
conpelling. [1d. at 550. She al so recognized the sovereign
authority to control the borders through imm gration |aws, but
found the principle inapposite. That is, the petitioner sought
to be rel eased fromdetention pending renoval and could not be
considered “at the border” in the sense in which the entry
fiction normally applies. 1d. at 550-551. Also, the plenary
power applies to exclusion and deportation of aliens, not to
their detention, so that “the governnment’s interests are not at
their maxi num |l evel, and the governnment’s power is not plenary.”
Id. at 551 (also citing Binh Phan for the principle that the
interests at stake are donestic, not international, matters).

Wil e recogni zing that the petitioner’s conviction was for a
serious offense, and that he had admtted other serious acts,
Judge Ranbo noted that, when the |ikelihood of deportation is |ow
or nonexi stent, the governnent’s primary purpose in detention “is
nonsensi cal, and the other derivative purposes cannot support
indefinite detention.” 1d. She then pointed out that |ength of
detention is an inportant factor in strict scrutiny analysis.
Id. at 551-552. At sone point, the length of detention exceeds
any regul atory need and becomes nerely punitive in nature. |d.
at 552. Judge Ranbo then concluded the strict scrutiny analysis
by pointing out that the petitioner had not commtted any acts
subj ecting himto discipline while detained and had conpl et ed
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several prograns. His famly had indicated it would provide him
with a home and ot her assistance if released. |t appeared, then,
that the risk of flight or dangerousness was | ow, and he had been
detained for sone two years with little chance of repatriation at
any tinme in the foreseeable future. Judge Ranbo therefore

concl uded that the prolonged detention was excessive. |d. at
552- 553.

Turning to INS s argunent that Chi Thon Ngo was bi ndi ng,

Judge Ranbo di stinguished the case as limted to excludabl e

aliens, as specified therein. Sonbat Map Kay at 553 and n. 9

(citing Chi Thon Ngo at 398 n. 7). She then reviewed authority

supporting the proposition that aliens who have been admtted to
the country have greater constitutional status than excludable
aliens. Once again, that status is prem sed on the “entry
fiction,” which has no applicability beyond the stage at which a
determ nation is nmade concerning adm ssion. 1d. at 553-554.

Judge Ranbo then rejected the holdings of Duy Dac Ho and Zadvydas

as essentially expanding the entry fiction to deportable aliens.
Al so, the court in Zadvydas did not identify the |evel of
anal ysis (strict scrutiny, rational basis, or sone internediate

| evel ) which it was applying. Sonbat Map Kay at 554-556.

Finally, Judge Ranbo found it inappropriate to expand the
entry fiction beyond the context for which it was created, i.e.
permtting detention of aliens physically present in the country
pending a determ nation of admssibility. Rather, |anguage

enpl oyed by the Third Crcuit in Chi Thon Ngo supported her

reasoni ng by taking | ength of detention into consideration.

Sonbat Map Kay at 556-557. She therefore granted the wit of
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habeas corpus, directing INS to rel ease the petitioner subject to
conditions, absent a showing within 90 days that renoval was
likely in the foreseeable future. 1d. at 557.

In Cuesta Martinez, Judge Cal dwel | disagreed with Judge

Ranbo and fol |l owed Zadvydas. After a discussion of the
applicable term nology, he turned to INS s contention that Chi
Thon Ngo applied, despite the stated limtation on its hol ding.
Judge Cal dwell first noted that the petitioner’s position was
based on Binh Phan and then noted Judge Ranbo’ s reliance thereon,

continuing wwth a summary of the holding in Sonbat Map Kay.

Cuesta Martinez at 649-650. He also pointed out the contrary

hol di ngs in Zadvydas and Duy Dac Ho, and several district court

opi nions which foll owed Binh Phan. Cuesta Martinez at 650.

Judge Cal dwel | enphasi zed that aspect of the reasoning in
Zadvydas equating the status of both excludable aliens and aliens
subject to a final order of deportation. O inportance is the
fact that neither has any further right to remain in the United
States, as all that remains is to effectuate repatriation. The
interest froma national sovereignty perspective is identical.

Cuesta Martinez at 650-651 (quoting Zadvydas at 296). |In

contrast, the principles underlying Binh Phan are derived from

Landon v. Plasencia, 459 U S. 21 (1982), which established the

assim | ation doctrine discussed above. That doctrine, however,
is inapplicable once a final order of renoval issues because it
applies to the procedural protection afforded a deportable alien,
and the alien’s ties to this country are severed by the final

order. Cuesta Martinez at 651.
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Judge Cal dwel | then distingui shed another case cited in

Sonbat Map Kay, Leng May Ma v. Barber, 357 U S. 185 (1958). That

case dealt with an alien paroled into the country who sought

di scretionary w thhol ding of deportation based on persecution in
her home country. The Supreme Court held that the parole did not
all ow her to assert that right, which was available to deportable
aliens. The opinion sinply has nothing to say about the rights
of deportable aliens whose right to renmain has been term nated.

Cuesta Martinez at 652.

The next issue addressed was the purported failure of the
court in Zadvydas to recognize that the | aw acknow edges an
“acquired constitutional status” based on the fact of adm ssion.

Cuesta Martinez at 652 (quoting Thien Van Vo v. Greene, 63 F

Supp. 2d 1278, 1283 (D. Colo. 1999)). Judge Cal dwel |l pointed out
that the entry fiction ultimately derives fromstatutory, not
constitutional, authority. The purpose is to determ ne what

I mm gration proceeding is available to the alien based on his
status as deportable or excludable, while constitutional analysis
seeks to determ ne what liberty interest may be asserted. The

I nterest (freedomfrom confinenent) would be the sane regardl ess
of the alien's status as deportabl e or excludable. Judge

Cal dwel | therefore agreed with the analysis of Zadvydas and

concl uded that the Chi Thon Ngo approach woul d be appropriate for

anal yzing the claimbefore him Cuesta Martinez at 652.

Exam ning the parole reviews provided to the petitioner,
Judge Cal dwel | concluded that INS was in substantial conpliance
with the procedure prescribed by the Third Crcuit. To the
extent it was not, there were good reasons (INS was awaiting a
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psychol ogi cal report before providing witten notification). The
wit of habeas corpus was denied w thout prejudice to the
petitioner’s right to bring a future action based on future
events. |d. at 652-653.

(C) Our Determination

Havi ng revi ewed these cases, we conclude that Judge Cal dwel |
and the Fifth Crcuit have the better of the argunent. Rather
than nmerely state as nuch or reiterate the hol dings of the cases
consistent with this view, we set forth our reasons for
di sagreeing with Judge Ranbo and the Western District of
Washi ngton in sone detail.

Initially, we have sone difficulty with the manner in which
Judge Ranbo reached her ultimte conclusion which is unrelated to
t he deportabl e/ excl udabl e distinction. After determ ning that
the petitioner’s right to be free from confinenment outweighed the
government’s interest in effecting renoval, as well as concl uding
that the derivative interests in public safety and flight risk
failed as a matter of law once the interest in effecting renoval
was out wei ghed, Judge Ranbo proceeded to exam ne the individual

petitioner’s dangerousness and flight risk. Sonbat Map Kay at

552. However, once there was a determ nation that |INS cannot
detain a deportable alien if renoval is not likely, the only
guestions are whether renoval is likely and whether INS in fact
is detaining the alien. The reasons for detention already had
been found constitutionally inadequate, and any further bal ancing

woul d be of no consequence. See Cuesta Martinez at 650 (“In

t hese circunstances, the alien’s liberty interest in being free
fromincarceration outweighs as a matter of |aw the governnment’s
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interest in detention, even if there is evidence that the alien
is arisk to the community, or possibly a flight risk.”; citing

Sonbat May Kay).

Apart fromthat problem however, we disagree with the view
expressed in Binh Phan and its progeny that the right at issue is
the freedomfromincarceration. The fact of the matter is that,
because no other country will accept the alien, the only place to
which the alien may be released is the United States. However,
as a result of the final order of renoval, there is no right to
be at large in the United States. In fact, there is no general
right for non-citizens to be at large within the United States,
and even the right of citizens to be at large is subject to

[imtations. See generally Zadvydas at 297 n. 19 (exanpl es of

citizens detained for protection of the public). As stated
above, an alien’s entry into the United States (and therefore the
state of being at large within our national community) is a
privilege, not a right.

Stated differently, to say that there is a right to freedom
from i ncarceration necessarily inplies a right to the opposite,
I.e. that there is a right to be at large in the community.

Si nce the necessary obverse does not exist for aliens, it is
i nproper and an oversinplification to characterize the right as
sinply the freedomfromincarceration.

Rat her than finding that failing to distinguish between
excl udabl e and deportable aliens after a final order of renoval
i nproperly expands the entry fiction, we believe that making this
distinction inproperly expands the assim |l ation doctrine. The
cases granting heightened constitutional status to aliens once
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admtted to the United States all refer to the process that is
due before a final order of renoval may issue. The idea is that
an alien who has lived in this country for an extended period of
time will have established ties through enployment, famly,
friends, etc., which should not be taken away lightly. [INS
therefore is required to evaluate the case nore carefully and
with greater procedural protections than would apply to an alien
subj ect to exclusion, who presumably would not have the ties to
the community to the extent a resident alien would have.

However, once the order of renmpval becones final, the
resident alien no longer has a right to participation in our
society and the ties which may have been established are no
| onger a significant consideration. Gving the forner resident
alien greater substantive rights expands the assimlation
doctrine to cases to which it has not applied previously and into
a context for which it was not intended.

That the assimlation doctrine is not subject to expansion

is reflected in Chi_ Thon Ngo, in which the petitioner had been

paroled into the United States in 1982. Presumably, such a
person woul d establish the sane sorts of community ties as a
person formally admtted, yet he still was considered excl udabl e
for purposes of the applicable proceedings, and did not have any
hei ght ened constitutional status for purposes of rel ease pendi ng
removal .

Conversely, we do not see how failing to distinguish between
deportabl e and excludable aliens in this context is necessarily
an expansion of the entry fiction at all. Rather, it is an
equation of the liberty interest on the part of the two “cl asses”
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of aliens. That is, neither has a right to be in the United
States and is subject to repatriation at the earliest possible
opportunity. The only difference in their circunmstances was that
t he deportable alien was once a resident, and the interest to

whi ch that residence gave rise has been honored through greater
procedural protections prior to the renoval order. Once honored,
the interest is extinguished for purposes of any further
constitutional analysis, and the difference in circunmstances no

| onger exists. The two are identical for purposes of any further
due process analysis. This holding is not an expansion of the
entry fiction; it is alimtation on the assimlation doctrine,
whi ch (as Judge Cal dwell pointed out) had no constitutional basis
to begin wth, but ultimately derived frominmgration |aw.

Anot her way of viewing this matter is to conpare the
asserted right to the right to personal liberty enjoyed by
citizens. Reduced to its basic form the holding of the cases
finding a deportabl e/ excludable alien distinction for substantive
due process purposes is that a deportable alien subject to a
final order of renoval may not be detained by INSif there is no
chance that removal will be effected in the foreseeable future.
That is, the alien has an absolute right to parole under these
conditions, despite having been afforded all necessary procedural
protections before a final determ nation was nmade to deport the
alien. A citizen charged with a serious crimnal offense,
however, may be held w thout bail pending trial despite not
havi ng been afforded all of the necessary procedural protections
before a final determ nation of guilt may be made. This
conclusion flies in the face of |ogic.
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Another way to view this matter is to take an exanpl e,
al beit an extrenme exanple. Suppose that a resident alien was
arrested for an attenpt to nurder a prostitute, an offense which
woul d render himdeportable. While INS has custody, it is
di scovered that the alien is Jack the Ripper. Geat Britain,
after determining that its interest in pursuing crimnal
prosecution is outweighed by the danger of having such a person
within its borders, mght well decline extradition or
repatriation. The logic of Binh Phan and its progeny would | ead
to a determ nation that the R pper has an absolute right to be at
| arge within our borders once his crimnal sentence expires, a
pl ai nl y unacceptable result.

Wil e our exanple tends to the extrenme, we use it only to
point out there are people, such as aliens subject to a final
order of renoval, who have no right to be at large in the United
States and as to whomthe governnmental interest in protecting the
publ i c outwei ghs any right agai nst prolonged detention. Viewed
fromthis perspective, the governnental interest cannot be seen
as derivative of the interest in effecting the renoval. Rather,
it is an independent and inportant interest; actually, one of the
(if not the single) nost inportant of governmental interests.

In this context, we note our disagreenent with Binh Phan and
its progeny that the matter is entirely donestic. Wile a
foreign nation’s refusal to accept return of its nationals may be
said to dimnish the international or foreign relations aspect of
the matter, the fact remains that the person in detention is an
alien, not a citizen, and is subject to renoval as soon as
possible and with no right to be in the United States. The
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matter remains one of immgration |aw and not donmestic |aw, and
the plenary power remains in effect.
We al so disagree with the characterization of detention

pendi ng renoval as necessarily punitive. In Chi Thon Ngo, the

Third Crcuit noted that characterizing prol onged detention as
anyt hi ng but puni shnment would be “puzzling to petitioner, who
remained in jail under the sane conditions as before the state
rel eased him although his status had technically changed from
that of a state inmate to an INS ‘detainee.”” |1d. at 397-398.
Referring to the legal fiction that the detained alienis “free,”
the court added, “It is simlarly unrealistic to believe that
these I NS detai nees are not actually being ‘punished in sone

sense for their past conduct.” |[d. at 398. See also Sonbat Map

Kay at 550 n. 7 (quoting the latter statenent).

The problemwi th relying on this quotation for a finding
that detained aliens are being punished is that the “sone sense”
does not refer to the constitutional sense, or at least in a
sense that the Constitution is being violated. That is, it is
only when detention no |longer satisfies a rational, non-punitive
pur pose that the detention becones unconstitutional punishnent.
Zadvydas at 297 and n. 19.

For all of these reasons, we agree with Judge Caldwell, the
Fifth Grcuit, and the Tenth Crcuit that there is no reason to
di stingui sh between deportabl e and excludabl e aliens for purposes

of detention pending renoval. The reasoning of Chi Thon Ngo

therefore applies in cases involving deportable aliens subject to
a final order of renoval. Such aliens may be detained by INS
subj ect to periodic review for parole, including a thorough
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review of the alien’s risk of flight and/or danger to the
comunity.
(D) Other Due Process Argument

In addition to the deportabl e/ excludabl e distinction
di scussed above, M chel argues that an anal ysis of the
sufficiency of the parole review procedure has not been nade.
Actually, a nore thorough argunment woul d be that the procedures
fail such a test. Regardless, the Third G rcuit undertook such

an analysis in Chi Thon Ngo, which is binding on us. The

anal ysi s suggested by M chel woul d be superfl uous.

Because of the conclusion we reach, we do not exam ne the
effect of the fact that Haiti is sinply slow to accept deportees,
as opposed to nations which do not accept deportees. That is,

M chel’s situation is one of a slower process than nornmal, but
there is no basis for a conclusion that renoval will not be
effected or is highly unlikely to be effected. Since INS is
provi di ng periodic review under these circunstances, the

distinction is not naterial .

V. REMOVAL PERIOD

M chel adds an argunent that the nagistrate judge m sapplied
t he renoval period provision. The statute provides in part:

Except as otherw se provided in this section, when an
alien is ordered renoved, the Attorney Ceneral shall renove
the alien fromthe United States within a period of 90 days
(in this section referred to as the “renoval period”).

The renoval period begins on the |atest of the
fol | ow ng:
(i) The date the order of renoval becones
adm nistratively final
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(ii) If the renoval order is judicially reviewed
and if a court orders a stay of the renoval of the
alien, the date of the court’s final order.

(tii) If the alien is detained or confined (except
under an imm gration process), the date the alien is
rel eased fromdetention or confinenent.

8 US.C § 1231(a)(1)(A, (B

In reciting the procedural history of the case, the
magi strate judge indicated that the BIA dismssed Mchel’ s appeal
on Cctober 27, 1998, rendering the renoval order adm nistratively
final and establishing January 25, 1999, as the end of the 90-day
removal period. However, the Second Circuit issued a stay on
February 9, 1999, and vacated the stay when it affirmed the BI A
on February 4, 2000. Report and Recommendation at 2. According
to Mchel, the magistrate judge' s |ater conclusion that he had
only recently fallen within the rel ease provisions of 8§ 1231 is
i ncorrect.

This argunent is based on a prem se that there can be only
one renoval period, and that the nmagistrate judge was incorrect
in reading the statute to allow the renoval period to restart
after the stay was vacated. Actually, that is the only rationa
readi ng of the statute.

According to Mchel’s reading, once the renoval order becane
final and the renoval period began, that was the only period of
time which could be designated as the renoval period. However,
the statute provides that the renoval period begins on the |atest
of several dates. The passing of one date does not stop the
operation of the statute.

In a sense, the only way to apply the statute to a given

situation is retrospectively. That is, the renoval period begins
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when the renoval order becones final. |If a court issues a stay,
t he renoval period begins when the stay is |lifted. Therefore,
the only way to determ ne when the renoval period begins, or
began, is to | ook at what events already have occurred. If there
is another potential event, there is another potential beginning
date for the renoval period. The only sensible reading of this
provision is that INSis required to effectuate the renoval
wi thin 90 days of certain events, but will have another 90 days
i f another one of the designated events occurs at a |ater date.
The obvi ous reason for this is that INS s authority to effect the
removal is suspended due to the occurrence of the |later event
(such as a stay order).

In Mchel’s case, the magi strate judge correctly determ ned
that the renoval period began on February 4, 2000, so that the

instant petition is premature.

VI. CONCLUSION

Based on the foregoing, we conclude that a deportable alien
subject to a final order of renoval nay be detained by INS beyond
t he 90-day renoval period. An alien subject to such detention is
entitled to periodic review for purposes of release on conditions

as described in Chi Thon Ngo. The tinme for such review begins on

the date that the order becones administratively final, the date
on which any stay ordered by a court is vacated, or the date on
which the alien is rel eased fromdetention or confinenment for
other than inmm gration process. The beginning date of the 90-day
renoval period is not altered by the fact that one of these
events may have occurred at an earlier tine.
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An order consistent with this nenorandumwi || issue.

James F. McCure, Jr.
United States District Judge
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N THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVAN A

JEAN PATRI CK M CHEL, ;

Petitioner : No. 4:CV-99-1879

: (Judge McC ure)
V. : (Magi strate Judge Blew tt)

| MM GRATI ON AND :
NATURALI ZATI ON SERVI CE,

Respondent

ORDER
November 3, 2000

For the reasons stated in the acconpanyi ng nmenorandum
IT IS ORDERED THAT:

1. The report and recommendation (record docunent no. 18)
of the magistrate judge is adopted as the holding of the court,
as suppl enment ed hereby.

2. Petitioner Jean Patrick Mchel’s exceptions (record
docunent no. 19) to the report and recomendati on are construed
as objections to the report and reconmendati on under LR 72.3 of
the Local Rules for the Mddle District of Pennsylvania, and are
overrul ed.

3. M chel’s petition (record docunment no. 1) for a wit of

habeas corpus pursuant to 28 U S.C. § 2241 is deni ed.

4. The clerk is directed to close the file.

James F. McClure, Jr.
United States District Judge

FI LED: 11/03/00




